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Agenda
Essential Guide To Drug Testing Laws
 Overview of current trends, recent laws, and developments impacting
workplace drug testing programs
 Examples for state laws and experience
 Considerations in implementing
drug testing policy and procedures
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Disclaimer: No legal advice or attorney-client relationship
This webinar has been prepared for informational purposes only.
The information presented does not constitute legal advice and is not
to be acted on as such. This information is not intended to create, and
receipt of it does not establish an attorney-client relationship.
By participating in this webinar you are not and do not become a client
of Caldwell Everson, PLLC. Any information contained herein is not
intended as a substitute for legal counsel. You should not rely upon any
information contained in this presentation without seeking legal advice
from an attorney of your choice and who practices law in your state.
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Drug-free workplace laws
Initial considerations
 Many federal, state, and local laws impact drug-free workplace policies
and procedures
 Laws are:
 Complex
 Inconsistent
 Constantly changing (by legislatures
and court decisions)

 Must consult with an attorney to
comply with all applicable laws in
developing and implementing program
and procedures
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Drug-free workplace laws
Examples of state laws
 Workplace drug testing laws
 General employees/private employers
 Mandatory laws (e.g., Maine, Minnesota, Vermont)
 Voluntary laws (entitled to certain legal protections or other benefits)

 Specific employees (e.g., public employees, specified jobs)

 Other laws regulating drug testing in
some manner (laboratory regulation,
e.g., Maryland)
 Workers’ compensation laws
 Premium discount
 Claim reduction/denial
 Unemployment laws (benefits reduction
or denial)
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Drug-free workplace laws
Examples of state laws
 Marijuana laws
 Medical marijuana
 Recreational marijuana

 Other state laws
 Off-duty use laws
 Anti-discrimination laws,
human rights laws, privacy laws
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Elements of a drug testing program

Post-testing
procedures
Consequences

Policy &
Program
Format, elements,
notification, consent

Pre-employment,
random, for cause,
post accident, other

Record and specimen
retention

Notification;
employee
procedural rights

Specimen
type
Urine, oral fluid,
hair, sweat, breath,
and blood

Time and method,
Medical Review
Officer (MRO), re-test

Laboratory
certification;
testing procedures
Certification,
cutoffs, methods
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Type of
testing

Drug test type
Collection
Point of collection
(POCT), collector
qualifications, chain of
custody, methods

5 panel, expanded
opiates, other

Workplace drug testing laws
2017 passed legislation
 West Virginia (HB 2857)
 Signed by Governor May 2017; effective July 2017
 Workplace drug testing statute
 Not mandatory drug testing statute but entitled to certain protections if comply with statute
 Case law limits random testing to reasonable suspicion or safety sensitive employees
only; compliance with statute avoids case law restrictions and entitles employer to certain
legal protections

 No specific or technical requirements for testing
procedures (i.e., no limits or reference to specimen type)

 Iowa (SB 32)
 Signed by Governor May 2017; effective July 1, 2017
 Amends mandatory drug testing law to permit hair
for pre-employment testing

 Maryland (SB 72)
 Workers’ compensation premium discount and drug testing
9 | Essential Guide To Drug Testing Laws

West Virginia: Workplace drug testing laws
West Virginia Safer Workplaces Act (HB2857)
 Permits testing for applicants and employees
 Must have detailed written policy
 Contains standard testing requirements
 Split specimen required
 Must provide applicant/employee opportunity to provide information that may be
considered relevant
 Confirmation testing required and must be conducted at laboratory that is:
 Substance Abuse and Mental Health Services Administration (SAMHSA) certified
 Approved by US Health & Human Services (HHS) under Clinical Laboratory Improvement Amendments (CLIA)
 Approved by College of American Pathologists (CAP)

 For employees, testing must occur during or immediately before/after
regular work period and testing is worked time for
compensation/benefits
 Employer must provide transportation/pay reasonable fee if at other location

 Employer must pay actual costs of testing (except for testing of
split specimen)
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Iowa: Workplace drug testing laws
Iowa (SF 32)
 Mandatory drug testing statute previously only allowed testing of urine,
blood, oral fluid, and breath; hair prohibited
 2017 statute amended to permit hair for pre-employment testing only
(still prohibited for current employees)
 If no nationally accepted standards for specimen adopted by SAMHSA, standards for
confirmed positive results must be standard that has been cleared or approved by
Food and Drug Administration (FDA) for particular specimen
 For monitored or observed tests, individual directly monitoring/observing must be of
the same gender of donor
 For hair specimens, testing is limited to samples not longer than 1 ½ inches and
must be “limited to the portion of the hair that was closest to the skin” (section 730.5
Sec. 30e)
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Maine: Workplace drug testing laws
Examples of state laws
 Mandatory workplace drug
testing statute has stringent and
unique requirements
 Observed collections prohibited
 First Accident Exemption
 May not base probable cause determination on
single work-related accident or “first accident”

 Rehab/Employee Assistance
Program (EAP) required for first
positive
 May not terminate for first positive

 Specimen type: blood only at
employee’s request
 Employer not permitted to test blood
 Employee may request blood specimen for
testing for alcohol and marijuana and if so,
employer may not test other specimens for
alcohol or marijuana/metabolites

 Mandatory cutoffs
12 | Essential Guide To Drug Testing Laws

 2018 Proposed legislation/
changes to law (SB 1768):
 Removes probable cause standard,
replaces it with an “impairment
detection” standard; adds
“impairment detection process”

 Marijuana laws with explicit
employment protections
 Medical marijuana statute with
explicit employment protections
 Recreational marijuana statute with
explicit employment protections
 Currently, the only recreational marijuana law
with explicit protections
 Effective February 1, 2018

Workplace drug testing laws
2017-2018 proposed legislation
 Maine (1768)
 Amendments to mandatory drug testing statute
 Amendments also aimed to address recreational
marijuana law restrictions

 Maryland (SB 108)
 Proposed amendments to laboratory regulation statute

 Arizona (SB 1199)
 Proposed amendments to voluntary drug testing law to
add eye movement analysis as a method of “sampling”
for drug test
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Mandatory state laws examples
Maine

Minnesota

Specimen
type

Urine, hair, oral fluid, and
sweat patch permitted
Blood: at employee’s
request only for alcohol/
marijuana

Reasons for
testing

Random: limitations
First Accident Exemption
and other testing
limitations

Random: limited to
safety sensitive only
Other testing
limitations

Collection

In medical facility (on-site
first aid) under supervision
of physician or nurse

N/A

Testing

Initial and confirmation
cutoffs for each specimen

Vermont

Urine, hair, and oral fluid
permitted;
Hair: limitations on drugs
tested

Oral fluid
prohibited

Random:
prohibited
Other testing
limitations
Detailed, specific procedures
for each specimen type
Initial and confirmation cutoffs
for each specimen

Notification

Detailed and specific;
written notice of
negatives and
positives

Consequences

1st positive
rehab required
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Oklahoma

POCT
prohibited

1st positive
rehab required

Workplace drug testing
Preliminary considerations
 Is testing permitted, required, prohibited, or limited by applicable federal,
state, or local laws?
 Are there specific procedures to follow?
 Some states have detailed procedures and requirements
 May need pre-approval of policy from state Department of Labor and must wait specified time before
testing (e.g., Maine)

 What state law applies?
 State statutes may have multi-state reach
 Fact specific scenario

 Considerations





Where is employee’s state of residency?
Where does employee work?
Where is employer located? Does business?
Where does drug testing occur?

 Local laws?
 E.g., Boulder, CO and San Francisco, CA limit testing
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Minnesota: Workplace drug testing laws
Example of applicability of state law
 Minnesota has mandatory drug testing statute with stringent
requirements (e.g., written notification requirements, limitations on
random testing
 Statute defines employer as person/entity located or doing business in Minnesota
and having one or more employees

 Olson v. Push, Inc., No. 14-3160 (8th Cir. Feb. 22, 2016): Drug testing
statute may apply to employee working in another state if “significant contacts”
between Minnesota and parties or facts giving rise to claim.
 Minnesota Act applied to out-of-state employee because employer did business
in Minnesota
 Minnesota resident applied for job in West Virginia
 Employer conducted business in Minnesota
 Drug testing performed in Minnesota
 Significance unknown but if contacts with Minnesota and other states, may be
subject to Act

 Cannot assume that state law is inapplicable
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Pre-employment drug testing
Employers proactively protect themselves from hiring drug users
 State law limitations
 E.g., Connecticut, Maine, and Minnesota require written notice before testing
 Procedures and requirements are often different for applicants and employees
 Most states require conditional offer of employment before testing

 Generally, should not test entire applicant pool; should only test after
a conditional offer of employment is made
 If pre-offer testing, increased risk of Americans with Disabilities Act (ADA) issues

 Employment/offer should be conditional on passing a drug test
 Testing and any action taken based on results
should occur before applicant begins working
 If applicant begins working before pre-employment test
is performed, may be considered employee, entitled to
more protections
 Case Example: Olson v. Push Inc.

 Use of an MRO, even if not required, offers
more protection
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Random drug testing
Can be a strong deterrent to drug use
 Unannounced testing not based on individualized suspicion
 Blanket testing (similar to random): every employee at worksite is subject to testing as
opposed to a randomly selected percentage

 State law limitations
 May be prohibited or limited (by statute or court decision)
 E.g., Rhode Island, Vermont, San Francisco, CA and
Boulder, CO prohibit random testing
 Some states limit to safety-sensitive positions only

 Considerations
 Who is included in random testing pool?
 How is employee defined?
 Safety-sensitive?
 Temporary employees?
 Managerial/supervisory employees?

 How to implement? How often?
 Issues with off-duty use and impairment determinations
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Reasonable suspicion/ probable cause drug testing
 Performed at discretion of supervisors/management based on
documented individualized suspicion of drug use/policy violation
 En masse reasonable suspicion testing may give rise to privacy claims
 Since testing discretionary, supervisor training on recognition and documentation is key

 Defining and determining impairment
 Currently, no recognized standard for drug test alone (except
for alcohol) to determine whether a person is impaired at the
time of the testing

 What is sufficient to trigger testing?
 May be defined by state law
 Clear and consistent policy with behavior
 Objective behavior and observations
 Direct observation of drug use
 Signs/symptoms of drug use
 Abnormal conduct/erratic behavior
 Information from confidential source?

 Written documentation and corroboration

 Timing of testing? Employee permitted to work while waiting for results?
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Reasonable suspicion/ probable cause drug testing
Recent examples
Layne v. Kanawha Cty. Bd. of Educ.,
No. 16-0407, 2017 W.Va. LEXIS 112
(W. Va. Feb. 17, 2017)

Cook v. Warrior Energy Servs., No. 152195 and Ron Bros. v. Warrior Energy
Servs. Corp., (W.D. La. Apr. 11, 2017)

 West Virginia Supreme Court affirmed
dismissal of teacher who challenged
termination after she refused to submit
to a reasonable suspicion drug test
 Good example of how to conduct
reasonable suspicion testing

 En masse reasonable suspicion testing
may raise privacy concerns

 Five teachers reported teacher’s erratic behavior;
teacher then called into principal’s office for
observation; principal was familiar with teacher’s
normal behavior and personally observed teacher
and noted observations in writing
 Noted unusual body movements and rapid speech
were “accelerated,” “heightened,” and “extreme”
and noted “glassy” eyes, “rambling” speech, “dry
mouthed,” “overly talkative,” “exaggerated
politeness,” “messy hair,” “could not hold pen in
her hand”
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 Some of plaintiffs (employees) subjected
to “en masse” drug testing - 40
employees required to submit hair, urine,
and breath specimens and brought
defamation and invasion of privacy
claims against employer, alleging that:
 Some were observed collections;
 Employer made false reports of preliminary
unconfirmed positive results;
 Employer made false reports that tests were
ordered based on “reasonable suspicion” tests
where there was no individualized suspicion of
drug use

 Court denied employer’s motion to
dismiss

Specimen type considerations: Hair
Provides up to a 90-day drug use history
 Prohibited or limited in some states
 E.g., Maryland: permitted for applicants (pre-employment) only
 E.g., Vermont: hair prohibited
 E.g., Oklahoma: permitted but drugs limited

 Length of hair?
 E.g., Oklahoma, Iowa

 Recent updates to permit hair testing
 Louisiana: 2015 legislation added hair as permissible
drug test specimen
 Iowa: 2017 added hair for pre-employment testing only
 Maine: Cutoff levels specified
 Oregon: Laboratory regulation does not govern hair testing
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State marijuana laws
As of February 27, 2018
Medical marijuana states

30* states + Washington D.C. + 2 U.S.
territories (Guam and Puerto Rico) have
comprehensive medical marijuana laws
*Louisiana

9 states + Washington D.C. have
recreational marijuana laws
 Laws regulate marijuana like alcohol
and tobacco, allows adults 21+ to use
and possess marijuana
 All states with recreational marijuana
also have comprehensive medical
marijuana laws
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Recreational marijuana states

State marijuana laws
Medical marijuana

Recreational marijuana

 Since 2016, 6 states passed
medical marijuana laws

 Since 2016, 5 states passed
recreational marijuana laws

 Arkansas (2016)

 California (2016)

 Florida (2016)

 Nevada (2016)

 North Dakota (2016)

 Maine (2016)

 Ohio (2016)

 Massachusetts (2016)

 Pennsylvania (2016)

 Vermont (2018)

 West Virginia (2017)

 In 2017, introduced in
at least 16 states
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 In 2017, introduced in
at least 22 states

State medical marijuana laws
Alaska (1998)

Massachusetts (2012)

Rhode Island (2006)

Arizona (2010)

Michigan (2008)

Vermont (2004)

Arkansas (2016)

Minnesota (2014)

Washington (1998)

California (1996)

Montana (2004)

West Virginia (2017)

Colorado (2000)

Nevada (2000)

Washington, D.C. (2010)

Connecticut (2012)

New Hampshire (2013)

Delaware (2011)

New Jersey (2010)

Florida (2016)

New Mexico (2007)

Hawaii (2000)

New York (2014)

Illinois (2013)

North Dakota (2016)

Louisiana (2015)

Ohio (2016)

Maine (1999)

Oregon (1998)

Maryland (2014)

Pennsylvania (2016)
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Marijuana today: Prohibited under Federal Law
 Marijuana remains illegal under Federal law
 It is still classified as a Schedule I Drug
 No currently accepted medical use in treatment, lack of accepted safety for use
under medical supervision, and high potential for abuse
 August 2016: Drug Enforcement Administration
(DEA) denied petition to reschedule marijuana
but increased access for research

 Medical marijuana is not a
legitimate medical explanation under
U.S. Department of Transportation
(DOT) drug testing regulations
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Marijuana today: Federal Law
 January 2017: new administration
 February 2017: Warning on state marijuana legalization
 April 2017: Creation of task force
 May 2017: Letter urging Congress not to renew Rohrabacher-Farr
 January 4, 2018: Rescinds Cole Memo (marijuana enforcement guidance)

 February 2017: creation of first Congressional
Cannabis Caucus
 Bi-partisan coalition dedicated to working on
legislation related to marijuana

 So far, more than a dozen bills introduced
regarding marijuana
 Rohrabacher-Blumenauer Congressional
rider renewed through March 23, 2018
 Prohibits U.S. Department of Justice from using funds
to interfere in states with medical marijuana
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Medical marijuana laws: current trends
 Providing explicit employment protections
 Currently, 12 states with explicit employment protections in medical
marijuana statutes
 Most recent legislation contains explicit employment protections
 Proposed legislation to add protections in states with no employment protections

 Three new court decisions regarding employment protections

 Providing other civil protections (custody, medical care and organ
transplants, housing, schools)
 Limiting methods of ingestion
(i.e., prohibit smoking)
 Adding PTSD, chronic pain, and opioid
addiction as qualifying conditions
 Per Se Levels for marijuana/metabolites
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State medical marijuana laws: Employment protections
Biggest issue: Is the employer required to accommodate off-duty medical
marijuana use? (i.e., Can employer take action based on marijuana positive
drug test alone?)
Four General Categories
1. States explicitly providing NO employment protections
 Statute explicitly provides, or case law has found, no employment protections for off-duty
marijuana use
 Even in these states, not insulated from all action and trend is to add protections

2. States with explicit employment protections
 Newer laws provide explicit protections (some based on positive test, some define as disability);
but extent of protections unclear

3. States with likely no employment protections
 Laws appear to provide only criminal protection or language similar to states in which courts have
found no protections; or state has other case law or guidance

4. States with unclear employment protections
 Laws are silent or vague and could be interpreted to provide protections; states with broad offduty use laws; no clear guidance or case law on protections; or states with pending cases or
legislation to watch
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State medical marijuana laws: Employment protections
 Before 2017, the courts generally found no duty to accommodate
medical marijuana
 E.g., California, Colorado, Montana, Oregon, Washington
 But, these state medical marijuana laws did not contain explicit employment
protections (i.e., had explicitly no protections or were silent)

 2017: Three new court decisions
 Two decisions in states with explicit employment protections: both courts found
implied private rights of action and rejected preemption arguments
 Rhode Island Superior Court
 Connecticut Federal District Court

 One decision from state without explicit employment
protections (Massachusetts Supreme Judicial
Court): Found possible employment protections
under other state laws

 Other federal court decisions
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Arkansas: Medical marijuana employment protections
Explicit employment protections

Issue 6 (2016)
 Effective Nov. 9, 2016
 Explicit employment protections
 Employer “shall not discriminate against an applicant or employee in hiring,
termination, or any term or condition of employment, or otherwise penalize an
applicant or employee” based upon their past or present status as a qualifying patient
or designated caregiver (Ark. Const. Am. 98, § 3(f)(3)(A); HB 1460)
 Not required to accommodate ingestion “in a workplace or an employee working
while under the influence of marijuana” (§ 6(b)(2))
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Medical marijuana employment protections
Explicit employment protections
Pennsylvania
Signed by Governor April 17, 2016
 Effective May 17, 2016
 Appears to provide explicit employment
protections
 May not discharge, threaten, refuse to hire,
discriminate, or retaliate against employee
solely on basis of status to use medical
marijuana (35 P.S.§10231.2103 (b)(1)).
 Use or possession of medical marijuana is
lawful within Pennsylvania. (35 P.S.§
10231.303(a)).
 Includes specific identification for some
types of safety sensitive functions that may
not be performed with more than 10ng/mL
of active THC in blood
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West Virginia
Signed by Governor April 19, 2017
 Effective 2019
 Appears to provide explicit employment
protections
 May not discharge, threaten, refuse to hire
or otherwise discriminate or retaliate
against an employee solely on basis of
status to use medical marijuana (W. Va.
§16A-15-4(b)(1))
 Includes specific identification for some
types of safety sensitive functions that may
not be performed with more than 3ng/mL of
active THC in blood

Arizona: Medical marijuana employment protections
Explicit employment protections
 Statute contains explicit employment protections, including for positive
drug test
 Unless failure to do so would cause employer to lose a monetary or licensing related
benefit under federal law or regulations, an employer may not discriminate against a
person in hiring, termination or imposing any term or condition of employment or
otherwise penalize a person based upon either:
 The person’s status as a cardholder; or
 “A registered qualifying patient’s positive drug test for marijuana components or metabolites,
unless the patient used, possessed or was impaired by marijuana on the premises of the place
of employment or during the hours of employment.” (Ariz. Rev. Stat. § 36-2813 (B)(1), (2))

 2017 pending case alleging discrimination in violation of Arizona’s
Medical Marijuana Act and the ADA
 James Terry v. United Postal Service, 2:17-cv-04792 (D. Ariz. Dec. 28, 2017)
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New York: Medical marijuana employment protections
Explicit employment protections
 Statute contains explicit employment protections
 Being a certified patient shall be deemed to be having a “disability” under human
rights law, civil rights law, penal law, and criminal procedure law.
(NY CLS Pub Health § 3369(2))

 2017: Administrative law judge (ALJ) opinion - not employment case but
may provide guidance
 Taxi & Limousine Comm’n v. W.R., OATH Index. No. 2503/17 (July 14, 2017),
adopted, Comm’r Dec. (July 25, 2017)
 Fitness proceeding commenced by the Taxi & Limousine Commission (“TLC”) to revoke
taxi driver’s TLC Driver License after he tested positive for marijuana; driver certified to use
medical marijuana
 ALJ found driver not unfit and should not have TLC license revoked due to his legal use in
accordance with New York State Compassionate Care Act; finding of unfitness for license based
on a “failed drug test as a result of illegal drug use” was not applicable to driver’s legal use

 2018: Proposed legislation to add impairment guidance
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Connecticut: Medical marijuana employment protections
Explicit employment protections
 Statute contains explicit employment protections
 Prohibits discrimination solely on basis of qualifying patient or caregiver status
(Conn. Gen. Stat. § 21a-408p (b)(3))

 2017: Federal district court held anti-discrimination provision not
preempted by federal law and statute contains implied private right
of action
 Noffsinger v. SSC Niantic Op. Co., 2017 U.S. Dist. LEXIS 124960
(D. Conn. Aug. 8, 2017)
 Plaintiff-applicant offered position as Director of Recreational Therapy at nursing home;
taking medical marijuana for post-traumatic stress disorder (PTSD) and disclosed medical
marijuana patient status and that she took Marinol before bed; tested positive for marijuana
on drug test and denied employment
 Court denied employer’s motion to dismiss
 No federal preemption of anti-discrimination provision
 CSA (Controlled Substances Act); ADA (Americans with Disabilities Act); FDCA (Federal Food,
Drug, and Cosmetic Act)
 Court found act of merely hiring a medical marijuana user does not constitute violation of CSA
or any other federal, state, or local law
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Rhode Island: Medical marijuana employment protections
Explicit employment protections
 Medical Marijuana Act contains explicit employment protections
 Prohibits discrimination on basis of patient or caregiver status
(R.I. Gen. Laws § 21-28.6-4(d))

 2017: Rhode Island superior court held implied private right of action
under the Act and no federal preemption
 Callaghan v. Darlington Fabrics Corp., C.A. No. PC-2014-5680, 2017 R.I. Super.
LEXIS 88 (R.I. Super. May 2017)
 Plaintiff-applicant denied summer internship after disclosing her condition and
medical marijuana cardholder status; sued for disability discrimination under
Rhode Island civil rights act and Medical Marijuana Act
 Court denied employer’s motion for summary judgment
 Found applicant disabled under state law and that her status as a medical marijuana
cardholder signaled to potential employer that she could not have obtained the card
without a debilitating medical condition that would cause her to be disabled
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Massachusetts: Medical marijuana employment protections
Statute silent on employment protections
 Statute silent on employment protections
 “No punishment under state law;” “protection from state prosecution and penalties;” “shall not be
penalized under Massachusetts law in any manner, or denied any right or privilege;” does not
require “accommodation of any on-site medical use of marijuana in any place of employment”
 2017 Introduced legislation to add explicit protections (H.2385, H.113)

 July 2017: Massachusetts Supreme Judicial Court held although no
private right of action under Act, possible employment protections under
other state law (Massachusetts handicap discrimination law)
 Barbuto v. Adv. Sales & Mktg., 78 N.E.3d 37 (Ma. Super. Ct. July 17, 2017)
 Employee told supervisor about condition and medical marijuana and would not consume before or at
work; failed drug test and terminated; brought claims for handicap discrimination, denial of right/privilege
to use medical marijuana, violation of public policy
 Trial court granted employer’s motion to dismiss; Supreme Court reversed
 Supreme Court found no implied private right of action under Medical Marijuana Act, and no claims for
wrongful termination in violation of public policy (affirmed dismissal), but employee could state a claim
for handicap discrimination, finding “an exception to an employer’s drug policy to permit its use is a
facially reasonable accommodation”

 Even if no explicit employment protections in medical marijuana law, possible
protections under other state law
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Medical marijuana employment protections
Explicitly NO employment protections
Florida
Amendment 2 (Nov. 8, 2016)
 Effective January 2017; Amendments
effective June 23, 2017 (SB 8A)
 Explicitly provides NO employment
protections
 “Medical use” does not include use at place of
employment unless permitted by employer
 Does not limit ability of employer “to establish,
continue, or enforce a drug-free workplace
program or policy”
 Does not require employer to accommodate
medical use of marijuana in any workplace or
any employee working while under the
influence of marijuana
 Does not create cause of action against
employer for wrongful discharge or
discrimination (Fl. Stat. § 381.986(15))
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Ohio
Signed by Governor June 8, 2016
 Effective September 8, 2016
 Explicitly provides NO employment
protections
 Statute does not prohibit employer from
establishing and enforcing a drug testing
policy, drug-free workplace policy, or zerotolerance drug policy, and law does not give
employees right to sue employer for taking
action related to use of medical marijuana
 Not required to permit/accommodate
employee’s use, possession, distribution
of medical marijuana; can terminate/refuse
to hire
 Does not permit cause of action against
employer for adverse action (R.C. 3796.28(A))

North Dakota: Medical marijuana employment protections
Employment protections unclear

Measure 5 (2016)
 Effective December 2016; Amended 2017 (SB 2344)
 Extent of employment protections unclear
 Qualifying patient “not subject to arrest or prosecution or the denial of any right or privilege,
including a civil penalty or disciplinary action by a court or occupational or professional regulating
entity for the acquisition, use, or possession” (N.D. Cent. Code§19 - 24.1 – 32(1))
 Medical use of marijuana by cardholder “is lawful if in accordance with this chapter.”
(N.D. Cent. Code§19-24.1-32(9))
 Does not prohibit “an employer from disciplining an employee for possessing or consuming
usable marijuana in the workplace or for working while under the influence of marijuana”
(N.D. Cent. Code§19-24.1-34(2))

 DUI provision
 Patient not considered under the influence of marijuana “solely because of the presence of
metabolites or components of marijuana that appear in insufficient concentration to cause
impairment” (N.D. Cent. Code§19-24.1-33(5))

 Broad off-duty “lawful activities” statute (N.D. Cent. Code §14-02/4-03)
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New Jersey: Medical marijuana employment protections
Employment protections unclear
 Current Statute does not affirmatively address employment
 Qualifying patient “shall not be subject to any civil or administrative penalty, or denied any right or
privilege, including, but not limited to, civil penalty or disciplinary action by a professional licensing
board, related to the medical use of marijuana as authorized under this act.”
(N.J. Stat. § 24:6I-6(b)).
 “Nothing in this act shall be construed to require… an employer to accommodate the medical use
of marijuana in any workplace.” (N.J. Stat. § 24:6I-14 (16)).

 2016: Introduced legislation to add explicit employment protections
 Previous cases regarding act either settled or dismissed on
procedural grounds
 Two pending cases to watch
 Wild v. Carriage Servs, No. 2:17-cv-1398-JLL-JAD (D.N.J. 2017)
 Plaintiff informed employer using medical marijuana for cancer, discharged after positive drug test;
sued under New Jersey Law Against Discrimination (NJLAD) asserting failure to accommodate and
disability discrimination claims
 Employer’s motion to dismiss arguing preemption pending; remanded to state court 11/9/2017

 Joseph Cobb v. Ardagh Glass, No. 1:17-cv-04399 (D.N.J. June 2017)
 Post accident drug test - tested positive for marijuana and provided marijuana card
 Employer filed motion to dismiss; remanded to state court 1/26/2018
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Medical marijuana employment protections
Likely no protections

Hawaii
 Statute only references criminal protections and statute silent on employment
protections. (H.R.S. § 329-125)
 2015-2016 proposed legislation to add explicit protections
 September 2017: Federal District Court noted that “[Hawaii’s] state law decriminalizing
marijuana use does not create an affirmative requirement for employers to
accommodate medical marijuana use”
 Lambdin v. Marriott Resorts Hosp. Corp., No. 16-00004 HG-KJM, 2017 U.S. Dist. LEXIS
149570, at 24–25 (D. Haw. Sep. 14, 2017)

Washington, D.C.
 Statute provides limited criminal protections for patients; does not reference or mention
employment protections. (D.C. Code § 7-1671.02(a))
 November 2016: Federal District Court held no wrongful-termination under D.C.
common law, finding D.C. does not provide clear mandate of public policy that
employers must accommodate medical marijuana use by employees, but refusing
to dismiss disability discrimination claim
 Coles v. Harris Teeter, LLC, 217 F. Supp. 3d 185 (D.D.C. Nov. 14, 2016)
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State recreational marijuana laws
Likely no protections
Alaska (2014)
California (2016)
Colorado (2012)
Maine (2016)
Massachusetts (2016)
Nevada (2016)
Oregon (2014)
Vermont* (2018)
Washington (2012)
Washington, D.C. (2014)
All have comprehensive medical marijuana laws.
*In 2018, Vermont became first state to pass recreational marijuana by legislature.
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Recreational marijuana laws
Current trends
 Impairment/Driving under the influence (DUI)
 Most states prohibit driving under the influence, but no guidance
 Colorado and Washington have per se limits of 5 ng/mL of THC in blood

 Current trend is explicitly providing NO employee protections
 Three states silent on employment protections; but guidance provides no protections
 Colorado, Oregon, Washington

 Five states explicitly provide NO employment protections
 Alaska, California, Massachusetts, Nevada, Vermont

 One state appears to provide explicit
employment protections for off-duty use
 Maine
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Recreational marijuana laws
Explicitly NO employment protections
California (Proposition 64 (Nov. 2016))
 Effective Nov. 9, 2016; legal sales began January 1, 2018
 Explicit NO employment protections
 “Nothing in section 11362.1 shall be construed or interpreted to amend, repeal, affect, restrict, or preempt: The
rights and obligations of public and private employers to maintain a drug and alcohol free workplace or require an
employer to permit or accommodate the use, consumption, possession, transfer, display, transportation, sale, or
growth of marijuana in the work place, or affect the ability of employers to have policies prohibiting the use of
marijuana by employees and prospective employees, or prevent employers from complying with state or federal
law” (§11362.45(f))

Massachusetts (Question 4 (Nov. 2016))
 Effective December 15, 2016
 Explicit NO employment protections
 “This chapter shall not require an employer to permit or accommodate conduct otherwise allowed by this chapter
in the workplace and shall not affect the authority of employers to enact and enforce workplace policies restricting
the consumption of marijuana by employees.” (Section 2(e))

Nevada (Question 2 (Nov. 2016))
 Effective January 1, 2017
 Explicit NO employment protections
 “Sections 1 to 18 do not prohibit… A public or private employer from maintaining, enacting, and enforcing a
workplace policy prohibiting or restricting actions or conduct otherwise permitted under sections 1 to 18, inclusive,
of this act” (Sec. 2(a))
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Vermont: Recreational marijuana laws
 Signed by Governor January 22, 2018 (H.511); effective July 1, 2018
 First state recreational marijuana law passed by legislature rather than by voter initiative;
similar measure passed but vetoed last year

 Legalizes possession and use by adults 21+ of up to 1 ounce, allows
home cultivation; But unlike other recreational marijuana laws, does not
establish any framework for retail sale
 Prohibits marijuana use in any public place

 Appears to provide explicitly NO employment
protections
 Nothing in new law shall be construed to:
1.

“Require an employer to permit or accommodate the use, consumption,
possession, transfer, display, transportation, sale, or growing of
marijuana in the workplace;

2.

Prevent an employer from adopting a policy that prohibits the use of
marijuana in the workplace;

3.

Create a cause of action against an employer that discharges an employee
for violating a policy that restricts or prohibits the use of marijuana by employees; or

4.

Prevent an employer from prohibiting or otherwise regulating the use, consumption, possession, transfer, display,
transportation, sale, or growing of marijuana on the employer’s premises.”
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Maine: Recreational marijuana laws
Explicit employment protections
Question 1 (Nov. 8, 2016)
 Implementing legislation vetoed by Governor so no current sales in state
 Provides explicit employment protections for off-duty use; employment
protection provisions effective February 1, 2018
 “Employment policies. This chapter may not be construed to require an employer to permit or
accommodate the use, consumption, possession, trade, display, transportation, sale or growing of
cannabis in the workplace. This chapter does not affect the ability of employers to enact and
enforce workplace policies restricting the use of marijuana
by employees or to discipline employees who are under
the influence of marijuana in the workplace.” (§2454(2))
 “School, employer, or landlord may not discriminate.
A school, employer, or landlord may not refuse to enroll
or employ or lease to or otherwise penalize a person
21 years of age or older solely for that person’s consuming
marijuana outside of the school’s, employer’s or landlord’s
property.” (§2454(3))
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Marijuana and impairment
Some states have per se limits; no consensus on limit
 5 ng/mL THC in blood
 Colorado, Washington, Montana, Illinois

 2 ng/mL THC in blood
 Ohio, Nevada

 Recent legislation contains per se limits
for certain safety sensitive positions
 Pennsylvania: 10 ng/mL THC in blood
 West Virginia: 3 ng/mL THC in blood
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Workers’ compensation laws
Missouri: (SB 66): Passed
 Workers’ compensation claim reduction/denial: rebuttable presumption
 Drug test must be performed within 24 hours of accident/injury; employee given opportunity to
perform second test on original specimen; confirmatory testing using mass spectrometry

Iowa (HF 518): Passed
 Adds rebuttable presumption for positive post-accident drug/alcohol test results;
presumes employee was intoxicated at time of the injury and intoxication was a
substantial factor in causing injury

Maryland (SB 72): Passed
 Workers’ compensation premium discount and
drug testing

Kansas: Case law
 Kansas workers’ compensation case: insufficient urine
specimen, without evidence of intent to thwart drug
test, is not refusal to submit to a test for purposes of
Kansas Workers’ Compensation Act
 Byers v. Acme Foundry, 2017 Kan. App. LEXIS 12 (KS. Ct. App. Jan. 27, 2017)
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